
The in-out 
vote
The UK is preparing to renegotiate  
the terms of its EU membership 
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WITH A SURPRISINGLY decisive UK general 
election result in May, attention is now focused on 
the proposed renegotiation of some of the terms of 
the UK’s EU membership and the subsequent ‘in-out’ 
referendum which David Cameron has promised by 
the end of 2017. 

The UK joined the EU – or more accurately its 
predecessor, the European Economic Community – by 
an Accession Treaty agreed in 1972, which came into 
force on 1 January 1973. In a 1975 referendum 66% 
of voters wished to remain a part of it. The European 
Economic Community has evolved since then and in 
1987 the Single European Act sought to establish 
an internal market, in other words ‘an area without 
frontiers in which the free movement of goods and 
persons, services and capital is ensured.’ With the 
signing of the Maastricht Treaty in 1991 the single 
European currency was created, although the UK, as 
well as Denmark, has an ‘opt-out’ from joining the 
Eurozone. The Euro came into being on 1 January 
2002 and is now used by 19 of the 28 member states 
(seven member states have not yet fulfilled the criteria 
for entry, notably participating for two years in the 
Exchange Rate Mechanism II).

Following the UK election result, the President 
of the European Commission, Jean-Claude Juncker, 
struck a positive note saying ‘I stand ready to work 
with you to strike a fair deal for the United Kingdom 
in the EU and look forward to your ideas and 
proposals in this regard.’ As major treaty change has 
apparently been ruled out, any ‘tweaks’ that Cameron 
manages to negotiate may not be enough, and what 
exactly is on his wish list is unclear. 

There has been talk of somehow curbing freedom 
of movement but the Conservative manifesto also 
says ‘No to ever closer union. No to a constant flow 
of power to Brussels. No to unnecessary interference.’ 
It says ‘yes’ to the single market, to ‘turbo-charging’ 
free trade and to ‘working together when we are 
stronger than alone’.

Since 2010, polls have indicated that the British 
public is divided on the question of continued EU 
membership. The largest poll to date (of 20,000 
people), commissioned by Lord Ashcroft in 2014, 
showed the public to be split on the issue, with 
41% in favour of withdrawal, 41% in favour of 
membership, and 18% undecided. However, a 
Yougov/The Sun poll, also last year, asked how they 
would vote if Britain renegotiates its terms with the 
EU and the government says British interests are 
better protected. In those circumstances a majority of 
over 50% said they would vote to stay. 

According to a Confederation of British Industry 
(CBI) factsheet, which maintains that the benefits 
of EU membership outweigh the costs, 78% of CBI 
members would vote for Britain to stay in the EU in 
a referendum – and that is without taking account 
of any modifications negotiated to the terms of the 
UK’s membership. Although by no means all business 
leaders are wedded to EU membership, it seems 
likely that many in the business community will lobby 
strongly for the UK to remain in the EU. 

Law making in the EU
EU law comes into being through a lengthy and 
complex process. Only the European Commission can 
initiate proposals but these have to be agreed by the 
European Parliament and the Council (comprising 
representatives of the governments of the 28 member 
states). The parliament has a number of committees 
which study the proposals in detail, the most relevant 
to the company secretary’s work being the JURI (legal) 
and ECON (economic) committees. Proposals therefore 
move between the three institutions until agreement 
is reached and parties wishing to lobby will need to 
target all of them.

The resulting measures will generally be regulations, 
directives or recommendations. A regulation is directly 
applicable in all member states; in other words, once 
the EU has adopted a regulation it forms part of the 
law of all member states without any further action. 
A directive must be ‘transposed’ into the law of each 
member state, generally within two years of it being 
passed. This means each member state chooses how 
best to write it into its national law. An example in the 
UK is the Companies (Shareholder Rights) Regulations 
2009, which now form part of the Companies Act 
2006 and were transposed from the Shareholder 
Rights Directive (SRD). Additionally, there is market 
and best practice guidance of various types, such 
as the Market Standards for General Meetings. A 
recommendation is simply that – member states do 
not have to act on it if they do not wish to.

ICSA Company Secretary Forum  
The ICSA Company Secretaries Forum is a body 
of senior practitioners which acts as an advisory 
committee for ICSA on company secretarial matters. 
In particular, FTSE 350 companies, including 
company secretarial practice, corporate governance, 
board support, registration issues, legal and 
regulatory matters.

ICSA Company Secretaries Forum’s EU committee 
meets bi-monthly and works closely with ICSA to 
consider and lobby on EU corporate governance and 
company law matters. The committee has recently 
prepared ICSA responses to consultations on such 
matters as the SRD, changes to the Accounting 
Directives and the way the Commission conducts 
impact assessments.

Impact on company secretaries
EU Directives have had a considerable role in the 
development of UK company law, affecting areas such 
as corporate ultra vires, capital maintenance (including 
rules on payment of dividends), share issues, the form 
of company and group published accounts, takeover 
rules and changes in meetings rules following the 
SRD. Many financial services and listing rules and 
regulations also implement EU directives. 

Measures concerning the equity and debt markets 
are highlighted by David Parkes, Company Secretary 
of BAE Systems and Deputy Chairman of ICSA 
Company Secretaries Forum’s EU committee, who 
sees proposals for a Capital Markets Union as an 
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opportunity: ‘European regulation has been the 
basis of UK equity and debt securities for a number 
of years and future developments are certain to 
be driven primarily by the EU. UK debt and equity 
markets are the largest in the EU and consequently 
this country has a depth of knowledge and experience 
that is valued by our EU partners when it comes to 
the detailed development of new regulation. The 
recent proposals concerning a European Capital 
Markets Union are particularly exciting and have the 
potential to open up markets to a wider number 
of companies and help stimulate economic growth 
across Europe. There will be a good deal of detailed 
consultation on this and companies and bodies such 
as the ICSA need to be actively engaged in shaping 
the proposed changes.’

Regarding corporate governance, many measures 
coming from the EU are fairly consistent with the UK’s 
existing practice – or unlikely to raise major concerns. 
This is because the UK has been actively engaged in 
improving governance standards since the publication 
of the Cadbury report in 1992. In fact, some member 

states feel that too many of the governance measures 
proposed by the European Commission are based 
on the UK model. This point has been made in the 
proposals to amend the SRD to include shareholder 
voting on remuneration and approval of related party 
transactions. Legal and other changes, however, 
are generally needed to implement EU governance 
measures in the UK, as they rarely correspond exactly 
to our practice. This can cause issues where important 
caveats are inadvertently omitted.

Consequences of exiting the EU 
If a member state wished to leave the EU, and none 
has so far, it would need to give two years’ notice of 
its intention to exit and during that time negotiations 
would be held on the terms of the exit. As much of 
UK law comes from the EU, whether from directly 
applicable regulations or the transposition of directives, 
an exit would likely leave significant gaps in the UK’s 
legal provision which would need to be addressed.

There are a number of possible frameworks for the 
UK’s relationship with the EU after a possible exit. 
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We could seek to agree a free trade agreement with 
the EU or try to join the European Free Trade Area 
(EFTA) and the European Economic Area (EEA). The 
UK was previously a member of EFTA until it joined 
the EU. Its current members are Iceland, Liechtenstein, 
Norway and Switzerland and there is a free trade 
relationship between them. However, to gain access 
to a free trade framework with a wider group of 
countries the UK could seek to join the EEA, as most 

EFTA members do. The 
EEA comprises all the 
EU member states plus 
Iceland, Liechtenstein 
and Norway. This would 
allow the UK to opt out 
of a range of EU policies, 
such as foreign policy, 
defence and energy, 
but it would require 
us to adopt certain EU 
measures, including free 
movement, trade and 

some social policies, without participating in agreeing 
these policies.

Other models might be possible, such as entering 
into a Customs Union with the EU or simply relying 
on the World Trade Organisation’s (WTO) rules for 
UK trade with the EU. None of the options appear to 
be straightforward or completely satisfactory and all 
except the WTO route would require the agreement 
of other member states. It is worth remembering that, 
if the UK did leave the EU, it would of course have 
to conform to EU standards when exporting to or 
operating in EEA countries.

Exiting the EU would mean deciding whether to 
retain or replace a huge amount of our law which 
has built up over 40 years of EU membership. This 
concerns insolvency, health and safety, consumer 
protection and employment law. UK contract law, 
except consumer protection, has however been much 
less affected by EU law and English law could still be 
used for international contracts. The consequences 
of exit would depend on the framework of the UK’s 
future relationship with the EU.

Financial services firms are likely to be significantly 
impacted by the UK leaving the EU as firms would 
lose their ‘passporting’ rights under which they may 
carry out business in any EEA country, whether or 
not they have a branch there. If it became an EFTA or 
EEA member, the UK would continue to have access 
to these countries’ markets but be unable to vote on 
financial services legislation. Without membership of 
these bodies the UK would be likely to have ‘third 
country’ status. It seems an exit from the EU could 
result in some firms moving at least part of their 
operations to an EU member state.

There is a counter view that a UK exit from the EU 
could have some positive impacts. Charles Pender, an 
independent governance consultant and member of 
ICSA’s UKRIAT committee explains: ‘Most significant 
EU regulation is incorporated into UK law and so 
Brexit would not change things overnight, but merely 
give the scope for change if the UK Government and 
parliament wants to. With the present Conservative 
government I expect that there might be a move 
towards reducing regulation in some areas, which, 
from a purely regulatory viewpoint, could potentially 
be helpful for business. Whether such potential gains 
would outweigh the negatives of leaving depends on 
the renegotiation and the terms of departure.’

Leaving the EU could result in confusion and a lot 
of work to consider how to retain or replace current 
UK laws and regulation which derive from the EU. It 
would be particularly worrisome for financial services 
firms which currently benefit from EU passporting 
rights. Although there would no doubt be life after 
Brexit, and there are other key trading relationships 
to further and develop, I believe it would be less 
favourable to UK business to leave the EU. Therefore I 
hope that the UK will vote to stay.

Julia Casson is director of board insight 
and chairs the icsa company secretaries 
forum eu committee
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